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QUESTIONS PRESENTED 


Whether it was reversible error in a trial for rape in which the iden- 
tification of the defendant was in question and gave rise to conflicting 
testimony-- 

1) to admit in evidence a'pair of trousers assertedly taken from the 
defendant at the time of his arrest to form a basis for expert testimony of 
the presence of seminal fluid thereon, when the trousers were transferred by 
the arresting officer to a police officer who was not called to testify, were 
not delivered to the expert witness for twelve days, and there was no showing 
that the trousers were in the same condition when delivered to the expert as 


when taken from the defendant; 


2) to exclude evidence of the strong belief of the Black Muslims against 


intermixture of the white and colored races, when the record showed that the 
defendant had been a member of the Black Muslims for five years, and the 
proffred evidence would have justified the jury in inferring that the defendant 


did not commit the crimes of which he was accused. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT 


I. The Conflicts in Identification Testimony Should Have 
Caused the Court to Subject to Close Scrutiny the 
Corroborating Evidence Offered by the Government 
and to Permit the Defendant to Offer Circumstantial 
Evidence Tending to Rebut the Identification Testimony 


The Trousers of Government Exhibit 4 and Evidence of 
the Presence of Seminal Fluid Stains Thereon Should 
Not Have Been Allowed in Evidence In the Absence of 
Some Showing that the Stains Were Present When 
Defendant's Trousers Were Taken From Him. 


Far From Justifying the Exclusion of Testimony 

Concerning the Beliefs of the Black Muslims Against 
Association With White Women, the Levin Case is 

Actually Authority for Receipt of Such Evidence, Where 
There Was No Direct Evidence That the Defendant Was Else- 


where and No Other Evidence Concerning the Beliefs of 
the Muslims 


CONCLUSION 
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UNITED STATES COURT OF APPEALS. 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No, 20, 236 


RAYMOND KEY, 


Appellant 


Vv. 
UNITED STATES OF AMERICA, 


Appellee, 


APPEAL FROM THE UNITED STATES 
DISTRICT COURT FOR THE OSTRICT OF COLUMBIA 


JURISDICTIONAL STATEMENT 


The appellant was charged in a four count indictment (R. 1) with entry 
with intent to commit an assault, with entry with intent to steel, with rape and 
with robbery. The first count was dismissed (Tr. Arguments * 47), and the 
jury returned a verdict of guilty on the count of entry with ‘ater to steal; of 
guilty of the included offense of assault with intent to doritage rape, under the 
rape count; and of guilty of the robbery count. The Court sentenced the 


appellant to three terms of five to fifteen years, to run concurrently (R. 13). 


$$ 
* Hereinafter abbreviated as Tr. Arg. 


This appeal was taken in time. (R. 16) The jurisdiction of this Court is 
invoked under Title 28, United States Code, Section 1291 and Rule 37 of the 


Federal Rules of Criminal Procedure. 


STATEMENT OF THE CASE 


On March 24, 1963, at approximately 2 a.m. the complaining witness, 
Mrs. Virginia Jefferson, went downstairs to her basement apartment at 730 - 
5th Street, N. W. to go to bed, after having a few drinks with friends upstairs 
(Tr. 66}, She was seated on the bed, in the unlighted bedroom-livingroom, when 
a man came into the room from the adjacent lighted kitchen and she jumped up. 
The intruder threatened her, pushed her back onto the bed and rapedher, Then 
he told her to turn over face down on the bed while he removed cash in the 
amount of about $100 from her purse and left through the front door, She then 
put on a house coat and ran up the stairs, when she saw her common-law 


husband coming down the street from walking some dogs and called to him 


that she had been raped (Tr. 67-9). 


Mr. Jefferson saw a man running across the street from the house and 
also saw a police patrol wagon coming up Fifth Street. He called to the police 
to get the fugitive (Tr. 155-57) and they pursued him north on Fifth Street to 
H, for a short distance east on H, and into an alley running north to 
Massachusetts Avenue from H. When the fugitive entered the alley the police 
lost sight of him, but they drove into the alley and found the defendant under 
a porch (Tr. 264-6). No weapon was found on or near the defendant; only cash 
{Tr. 268, 302-3). ‘The police then took the defendant to the scene of the crime 
and had both Virginia and Arthur Jefferson come out to the patrol wagon and 
identify the defendant as Mrs. Jefferson's assailant. The arresting officer 
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then took from the defendant $100 in bills. Later, he took the defendant's 
trousers from him and turned them over to Lt. Bonaccorcy of the Sex Squad 
(Tr, 268-70, 274-6). 

Mrs. Jefferson was examined at D.C, General Hospital at about 4 a.m. 
of the same day and was found to be drowsy--that is, incapable of pronouncing 
words properly, to have contusions and scratch marks attend the neck and 
throat area, and to have contusions around the external genitalia and vagina. 
A vaginal smear test indicated the presence of sperm (Tr. 244-7), 

Some twelve days later on April 5, Detective Bonaccorcy delivered a 
pair of trousers to an F.B.I. serology expert who found some grayish stains 
near the fly area thereof. Tests confirmed the presence of sperm in these 
Stained areas (Tr. 314-6). 

At the trial, approximately one year after the event, | Mrs. Jefferson 
testified that her assailant wore a brown or light tan jacket (Tr, 122, 147). 


In contrast, Arthur Jefferson stated the fugitive he saw wore a black or dark 


coat (Tr. 156, 217). The arresting officer testified that the fugitive had on 


a black coat trimmed in a lighter color (Tr. 267, 279). 

Mrs. Jefferson testified that her assailant was not very large, but 
She could not tell approximately how large, and that she ae about 5 feet 
7 inches tall and weighed about 185 pounds (Tr, 122). Mr. Jefferson stated 
that the fugitive he saw was about 5 feet 10 inches tall ana woighsa about 140 
to 150 pounds (Tr, 218-20). The arresting police officer stated the fugitive 


was about 5 feet 4 inches tall and weighed approximately 120 pounds (Tr. 278). 


Mrs. Jefferson testified that she jii not smell alcohol on her assailant's 
breath (Tr. 142), The arresting officer stated that he couli tell the defendant 
had been drinking, because he could smell alcohol on his breath (Tr. 289-90) 
and that he had previously found persons in thatalley intoxicated (Tr. 360-2). 

The arresting officer testifiei that the fugitive was running very fast 
when he first saw him in the patrol wagon ani that he ran into the alley where 
the jefendant was found, but that the Jefendant was not out of breath but 
merely breathing slightly harjer than normal when apprehenijej, though less 
than one minute intervened between the time he lost sight of the fugitive and the 
time he apprehended the djefeniant (Tr. 280, 285, 306). 

The arresting officer idjentifiei the trousers which the F.B.1. serology 
expert marked and tested (Tr. 316) as those which he took from the defen jant 
after he was booked into the Central Cell Block March 24, and which he turned 
over to Lt. Bonaccorcy of the Sex Squad (Tr. 275-6). However, he gave no 
statement concerning how he could identify them, in what condition they were 
when taken, how or where preserved until the serology expert received them 
on Aptil 5 (Tr. 315), and the trousers were aimittei in evidence over objection 
basei on the break in the train of evidence (Tr, 325-6). 

At the trial, the defendant's brother testified that the jefendant hai 
belongei to the Black Muslims for five years ani that he never knew him to 
associate with white women (Tr. 367-8), but testimony concerning the strong 
beliefs of the Black Muslims against association with white women leading to 


racial mixing was excluded after extended characterization of the "Levin case" 


{evidently Levin v. United States, 338 F. 24 265, 119 App. D.C. 156 (1964)] 


(Tr. 368-72 and see Tr. Arg. 39-45). 


The defendant dij not take the stand. After jeliberating from 10 a.m. 


until 3:35 p.m, the jury came in with a verdict of guilty of housebreaking with 


intent to steal, guilty of assault with intent to commit rape, ani guilty of 


robbery (Tr. 413). 
STATUTES INVOLVED 


Title 22, District of Columbia Code, Section 501: 


"Every person convicted of any assault with intent to kill or to 
commit rape, or to commit robbery, or mingling poison with 
food, drink or medicine with intent to kill, or wilfully poisoning 
any well, spring or cistern of water, shall be sentenced to 
imprisonment for not more than fifteen years." 


Title 22, District of Columbia Code, Section 1801: 


"Whoever shall, either in the night or in the daytime, break ani 
enter or enter without breaking, any dwelling, bank, store, 
warehouse, shop, stable or other building, or any apartment or 
room, whether at the time occupied or not, or any steamboat, 

canal boat, vessel, or other watercraft, or railroai car, where 
goods or chattels are deposited and kept for the purpose of trade, 
with intent to break and carry away any part thereof or any fixture 
or other thing attached to or connectei with the same, or to commit 
any criminal offense, shall be imprisoned for not more than 

fifteen years." 


Title 22, District of Columbia Code, Section 2901: 


"Whoever by force or violence, whether against resistance or 
by sudden or stealthy seizure or snatching, or by putting in fear, 
shall take from the person or immediate actual possession of 
another anything of value, is guilty of robbery ani any person 
convicted thereof shall suffer imprisonment of not less than six 
months nor more than fifteen years. "' 


STATEMENT OF POINTS 


i. Admission in evidence of a pair of trousers asserte ily taken from the 
defenjant at the time of his arrest to form a basis for expert testimony of the 
presence of seminal fluid in spots thereon, was error, when the arresting officer 
merely identified the trousers as those which he took from the defendant, 
without stating any basis for the identification or stating that he noted the spots, 
and there was no showing that the trousers were in the same condition, as to the 
spots or otherwise when taken from the defendant as when delivered to the 
serology expert twelve days later, and when the officer who received the 
trousers and deliverej them to the serology expert was not called to testify. 

With respect to point 1, appellant desires the Court to read the 
following pages of the reporter's transcript: Tr. 274-6, Tr. 303-4, 314-6, 
319-20. 

2. It was error to exclude testimony concerning the rules or beliefs of 
the Black Muslims contrary to any social contact between colored menad white 
women which might lead to social mixing, when the defendant was a long-time 
adherent to the beliefs of the Black Muslims, thereby making it unlikely that 
he would rape a white woman. 

With respect to point 2, appellant desires the Court to read the 


following pages of the reporter's transcript: Tr. 367-72, Tr. Arg. 39-45. 


3. The errors identified in points 1 and 2 above are particularly 


significant in view of the conflicts in identification testimony by which the 


complaining witness identified her assailant's jacket as being light tan, while 
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the arresting officer identified it as black; the ccetetaining! witives did not smell 
alcohol on her assailant's breath, though he lay on top of her, while the 
arresting officer knew the jefenjant was drinking because he could smell 
alcohol on his breath, though he obviously was not as Side ea the jefenjant as 
the complaining witness hadi been; the common-law husband of the complaiainz 
witness identified the fugitive he saw as about 5 feet 10 inches tall.and 140 or 
150 pounds, while the arresting officer identified him as about 5 feet 4 inches 
in height, and about 120 pounds in weight; and, the arresting officer saw the 
fugitive running very fast and chased him by car into an alley, losing sight of 
him for less than a minute, but the defendant when found within that minute, 
was not out of breath but was merely breathing slightly harder than normal, 
With respect to voint 3, appellant desires the Court to read the following 
pages of the reporter's transcript: Tr. 147, 267, 279; 218-20, 278; 142, 


289-90; 280, 285, 306. 
SUMMARY OF ARGUMENT 


With the identification testimony of the government's witnesses in 
caiflict as to clothing, size of the assailant ani whether or not he smellei of 
alcohol, every item of circumstantial evidence was obviously of great 


Significance to the jury. Of the few items available, one of the most important 


was the trousers and the evidence of the presence of seminal fluid thereon. That 


evijence was glaringly deficient, however, in the absolute lack of proof that the 
trousers delivered to the serologist on April 5 were in the same condition as 
those taken from the jefendant on March 24. Consequently, the trousers ani 
the testimony of the serologist based thereon should have been excluded by the 


trial court. 
Exe 


Anotheriitem of evidence which the jury might have considered to be 
Significant in resolving the inconsistencies of testimony >of identification is 
the profferei testimony as t» the rules of the Black Muslims azainst any 
Social contact with white women which might ieaito racial mixins, thereby 
making it unlikely that the iefenijant, a Black Muslim of many years standing, 
woulji have raseiawhite woman. However, that testimony was excluiej in 
apparent reliance on an erroneous interpretation of Levin v. United States, 
Supra, So that no evidence of the beliefs of the Black Muslims was received 9n 
the recori. 


These errors in coniuct of the trial below obviously were orejuiicial 


to the jefendant ani can be corrected only by reversal of the conviction of the 


defen jant. 


ARGUMENT 
I. The Conflicts in Identification Testimony Should Have Caused the Court to 


Subject to Close Scrutiny the Corroborating Evidence Offered by the 
Government and to Permit the Defendant to Offer Circumstantial Evidence 


Tending to Rebut the Ijentification Testimony 

The government offered three identification witnesses: the complaining 
witness, her common-law husbani, anj the arresting officer. Of those three, 
only the complaining witness haj an extenjed opportunity to eoere the assailant, 
However, she had been jrinking, there was no light in the room and only the light . 
from the adjacent kitchen was available to illuminate the features ani clothing 
of the assailant, her powers of observation were naturally influence 3 by the 
shock ani surprise at the suiden apgearance of the intruder, and she hai very 
little opportunity to note anything about him when he thrust se imme diately 
upon the bed and was upon her (Tr. 66-8, 114-16, 129-30), When he hai 
finished raping her, he made her turn over on her stomach, so that she could 
no lonzer see him, ani she jij not see him go (Tr. 125, 128-9), It is not 
surprising, therefore, that all she couli remember about her assailant was that 
he hai on a light tan jacket ani jark hat, was not very large, was of light color, 


and hai an evil look on his face (Tr. 123-5). 


Her only opportunity to observe the Jefenjant on the inizht in question 


was when he was seated in the patrol wagon outside of her house, the police 
openei the doors, ani she looked at the defendant ani aegiee man inside for 
"maybe a minute" (Tr. 140-3, 146). : 

Mr. Jefferson was out walking the neighbor's jogs an was about "25 


or 30 feet'' from the house when he saw a fugitive run away from the house anj 
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uss the street, then run up the street. He wis nailed by his wife an] called to 
a police wagon tu catch the fuzitive, whereupon he turneit> help his wife (Tr. 
154-7), He hadi been drinking, he was preoccupied cariny; for three joss, it 
was after 2a.m., the fustitive was running, he could see him well only when 
he 2assei a street licht across the street, ani he obviously haji only a few 
moments to observe him. Nevertheless, he identifiei the fugitive as about his 
height, about 5 feet 10 inches in height ani 140 to 150 sounds ani wearing a 
black or dark coat. When he identified the defen jant in the patrol wagon, he 
recognized only the coat anihat (Tr, 156, 160-1, 215-320, 223). 

Officer Whaley was driving the patrol wazon north on Fifth Street, N. W., 
just above G Street, at about 2:30 a.m. when he heard Mr. Jefferson call to 
stop the fugitive. He was no closer than 100 feet from the running fugitive when 
he disappeared into the alley extending from H Street to Massachusetts Avenue 
anicouli identify him only by his clothes and height. He testifiei that the 


fugitive was about 5 feet 4 or 5 ani about 120 pounds, ani he hadi on jark clothes, 


including a black coat trimmed in a lighter color (Tr. 264-5, 278-80). Despite 


the fact that he lost sight of the fugitive for less than a minute, before he appre- 
hendedj the defendant under a porch in the alley, and the fugitive hai been running 
very fast, the defendant was only breathing slightly harder than normal (Tr. 

280, 285-6). The officer could smell alcohol on the jefendant's breath (Tr. 
289-90). 

In view of all these conflicts in the identification testimony, the jury 
certainly should have hajat least a reasonable joubt that the 5 feet 4 inch, 120 
pound defendant in the dark coat having alcohol on his breath and only slightly 
out of breath was the same person as the evil looking, 5 feet 10 inch fugitive in 


the light tan jacket who jij not smell of alcohol, about whom Virginia ani 


Saithur Jefferson testified. Without mure evidence, they surely would hav2 been 
justifie 1 in believing that the very fast runninz fuzitive (Tr. 280) hada run rizht 
through the alley ani escapei in the minute the officers lost sight of him, ani 
that the jefenjant was "restinz'' under the porch after navies a few too many 
beers, That additional evidence, which could well have pee the jury to fini 
the jefendant guilty beyond a reasonable doubt inclu je j, most importantly the 
trousers stained with seminal fluii. : 
II, The Trousers of Government Exhibit 4 and Evidence of the Presence of 
- Seminal Fluid Stains Thereon Shouli Not Have Been Allowed in Eviijence 
In the Absence of Some Showing that the Stains Were Present When 
Defendant's Trousers Were Taken From Him. 

The arresting officer, Patrolman Whaley, testified that he took the 
trousers of Exhibit 4 from the jefendant, but he made no statement concerning 
their condition at the time he tookthem, He merely statei that he djeliverei them 
to Lt. Bonaccorcy anithe F.B.I. serologist, Mr. Duncan, testifies that he 
receive i them from Detective Bonaccorcy twelve days later, on April 5 (Tr. 
275-6, 314-5). 3 

Even if it be assumed that the Lt, Bonaccorcy to anaes Patrolman 
Whaley delivered the trousers and the Detective Bonaccorcy from whom Mr. 


Duncan received the trousers were the same person, no Bonaccorcy testified 


and there is absolutely no showing that the stains concerning which Mr. Duncan 


testified were present on the jefendant's trousers 12 days earlier. 
In Pilot Life Insurance Co. v. Wise, 61 F. 24 481 (5 Cir. 1932) 


the Court reversed a decision for the beneficiary of a life insurance policy against 


the defense of suicide, where the claim was in larze measure jJependent upon the 
theory that the jJecedent was intoxicatei at the time of jeath. That theory was 
dependent upon the intr» duction into evidence of a blosistainedi empty whiskey 
bottle identifiei by the decedent's roommate as having belongzei to them and 
having hada half pint of whiskey in it the nisht of the jecejdent's jeath, before 
that death. No showing hai been male as to how the bottle sot to the inquest, 
nor even that it had been founi at the scene of the jeath. The jecision was 
reversed by reason of the erroneous reception of the bottle into evidence, the 
court Saying: 


dA 


Any article made moportant by the evidence or by the 
nature of the investigation may be produced for the 
jury's inspection; but, in order that it may be useias 
evilence, it must be satisfactorily identifiei, ani it 
must als» be shown that no Such substantial chanze has 


taken place in the article exhibitej as to render the 


evidjence misleading. 22 C.J. 'Evidence,' §872.' 


61 F. 24 483 (emphasis supplie 3) 


4 case in which the facts are more similar to those of this case is Blake 
v, State, 157 Ma, 75, 82, 145 A. 185 (1929). The question there presented was 
admissibijity in a rape trial of a coat taken from the accused and identified as 
resembling the coat worn by the perpetrator of the crime. Burrs andi particles 
of weeds were found on the coat anjin reversing, the court said (157 M3. 83): 


“The conclusion of the court is that while there might be, 
from the facts that the coat hai been taken into the custody 
of the police on the Jay of the crime, and kept in that 
custody since, Some ground of inference that the contact 
with the weeds or bushes hai occurred on or before the 
day of the crime, proper caution in the introduction of such 
evidence--which might well influence the decision of the 
jury to a consijerable extent--requires that testimony 
tending to eliminate the possibility of attachment of the 
particles subsequent to the jay of the arrest should be 
introducei as aspreliminary " (emphasis supplied). 
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This point in Blake was tivre recently relied on in Murphy v. State, 
184 Mi, 70, 79, 40 A. 21 239 (1944), 

A later case in which the integrity of a blood sample was involvei was 
Erickson v. North Dakcta Workmen's Comp. Bureau, : N. D. , 123 
N. W. 243 292, 296, where the court sail: 

"When an object is being used in evidence tu 
orove a fact with which it ia relateias of a previous 
time, it is not competent evitence unless it! is first 
shown that such object is in substantially the same 
condition as it was at the time to which it is being 
related, Gutman v. Industrial Commission, 71 Ohio 
App. 383, 50 N.E, 24187." 

See also White v. Keller, 107 Ore. 686, 215 P. 23 986 (1950) and 
United States v. Panczko, 353 F. 21676 (CCA 7, 1965). The law in this circuit 
is clearly to the same effect. Loftus v. District of Columbia, 50 Aop. D.C. 
285, 271 Fei. 127 (CCA D.C. 1921). 

if in fact the trousers in this case were in substantially the same condi- 
tion, at least as to the presence thereon of the stains which the expert identified 
as seminal fluii, at the time of delivery to the expert as when taken from the 
jefendant, it should have been simple for the government to aiduce evidence to 


that effect. Compare Novak v. District of Columbia, 82 Ago. D.C. 95, 160 F. 


24 588 (1947) and see People v. Sansalone, 146 N.Y.S, 24 359, 208 Msc. 491 


(Westchester County Court 1955), wherein a missing witness was involved anl 


Novak was relied or. At least the officer who took the trousers from the defenr . «. 
jant, and who testified, could have been asked whether he noted thereon the 
grayish stains identified by the expert. He was not, ani the fact cannot be 


presumed, Indeed, thelogical presumption is that the reason he was not asked 


gs 


be APOD Pde Guestloa is wot ae Coulu nut seaic tune the stains were there 


when he took the defenjani's trousers. Consequently, "a necessary link in the 


chain of identification” is missing. Novak v. District of Columbia, suora, 160 


F. 23 589. 


Ul. Far From Justifying the Exclusion of Testimony Concerning the Beliefs of 
the Black Muslims A,zainst Association With White Women, the Levin 
Case is Actually Authority for Receipt of Such Evidence, Where There 
Was No Direct Evidence That the Defendant Was Elsewhere and No Other 
Evidence Concerning the Beliefs of the Muslims 

No alibi testimony wis introduced on behalf of the defendant, anithe 
only habit testimony introduced on his behalf was the followins: 
"Q Now, Mr. Key, joes your brother belons to a movement? 
"A Well, my brother belonzs to the Muslims. 
Q How long has he belonged to that? 
"AS Close to five years now. 
Any other members of your family belons to it? 
No, I am a great believer even thouzh I am not a Muslim follower. 
Did you ever know him to associate with white women? 
No, I have not. 
ee OR OR 
Hag your brother spoken to you about the Black Muslim Movement? 
Yes."' (Tr. 367-8) 
At this point the prosecutor interrupted the interrogation ani successfully 


objected to testimony about the Black Muslim movement, unless the defendant 


were called to testify as to his beliefs. The objection was under the "Levin case.'" 


a Wee 


apparently Levin v. United States, 119 sp). D.C. 136, 3338 F. 21265, cert. 
jen, 85S. Ct. 719 (D.C. Cir. 1964), the prosecutor saying: 


"Second, under the cases cited [sic] by the Court 
of Appeals last year, the Levin case--I meant to brins up 
the loose leaf but I could get it within a few minutes-- 
that was the case where a Jewish man was'on trial for 
stealing money. He was supposej to have taken the 
money on Friday night. ! 


"Your Honor will remember they triej to brin: 
in a rabbi to testify that under Jewish law, Friijay night 
is the Sabbath ani he could not be in Washington, he was 
always home with his family on the Sabbath. 


"The Court of Appeals affirmed the conviction. 
Juige Matthews kept it out, then Judge Bazelon [sic] 
said there was no error in refusing to let a rabbi come 
in and testify that the Jewish Sabbath was Friday night 
and [it] was his custom to be in New York on [until?]} 
Saturday night. If he is going to bring in the Black Muslim 
movement, I will object on the grounds cf the Levin case, 
it is inflammatory." (Tr. 369) 

The prosecutor iii not inform the Court that, in Levin, the jefendant 
himself had testified both to his habit of keeping the Sabbath at home with his 
family, and to his presence at home on the particular Frijay evening in question; 
that the Jefendant's wife had corroborated him both as to habit and alibi; ani 
that a number of persons hai alrealy been permitted to testify both concerning 


the defendant's religious habits ani the belief of his religion as to the Sabbath, 


before the rabbi's testimony was offerei for this same aurpose and excluded. 


The lower court herein ‘algo was not toli that the majority,expressly stated in 


Levin: 


''We agree with appellant that evidence of habit is of some 
probative value, although it is far inferior to Jirect 
evidence as to what was Jone at the time and date in 
question."' 338 F. 24 271 (emphasis in original) 
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In listinsuishing Howard v. Capital Transit Co., 97 F. Suoo. 578 
(D. D.C. 1951), this Court pointed out in Levin (338 F. 24 272): 
"It is apparent that the absence of jiecejent's testimony 
ani the lack of eyewitnesses were the critical factors 
considered by the court in aimittins the evidence." 


Here the only "eyewitness'' evilence available to jefenjant was the testimony 


of the accuse.l, ani of course it does not require citation of authority to state 


that the defendant is not obligei to take the witness stani. This Court in Levin 


further said (338 F. 23 273): 
"Even on the assumption that the Rabbi might have become 
appellant's 'weightiest witness, 'as his brief characterizes 
the Rabbi, we ido not think it was reversible error to 
exclude further cumulative evidence as to Specs anee 
Sabbath habits in the circumstances here. 
13. It is well settled that the receipt of 

further cumulative evidence in a criminal 

trial lies within the sound discretion of the 

trial judge....'' (emphasis supplie 4). 

In the instant case, the exclusion of the testimony not only went to the 
testimony of the brother, but also that of a Black Muslim minister (Tr. 371-2, 
Tr. Arg. 44-5), and, far from beinz "further cumulative evidence,'' the 
exclusion went so far as to justify the Court in saying, in a colloquy with counsel 
orior to final arzument: 

"The Court rules that there is no testimony here 
as to what the rites ani the rules and the regulations 
of the Black Muslim Religion are. There is absolutely 
no testimony."’ (Tr. Arg. 42-3). 
Since the testimony would not have been cumulative and since the Levin 


case expressly holis that it woulj have been "of some probative value" (338 F. 


24 271), it should have been aimitted. 


CONCLUSION 


The exclusion of evidence concerning the beliefs of the Black Muslims 


contrary to association between colorei men andi white w omen, thereby 


justifying an inference that the Black Muslim defendant didinot rape (or even try 
to rape) the complaininz witness herein, and the receipt in evidence of the 
trousers (andi proof dJependent thereon) without any showing that the stains on the 
trousers testei on April 5 were on the trousers taken fromthe defendant on Marth 
24, were obviously prejudicial to the defendant, particularly where the identifi- 
cation testimony contained so many inconsistencies. Accor dingly, these errors 
justify reversal, which is earnestly sought. : 


Respectfully submitte j, | 


EDWARD F. 
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The Trousers n Question, and Testimony With Respect to 
Analysis of the Stains Thereon, Should Have Been Excluded | 
from Evidence 


The Court Below Erroneously Excluded Evidence of the Beliefs 
of the Black Muslims Against Association With White Women 6 


II. Conclusion : 8 
TABLE OF CASES 


Gallego v. United States, 276 F. 2d 914, 917 (9th Cir, 1960 


Hines v. United States, 95 U.S. App. D.C. 118, 220 F. 2d 381. 
(1955) 


Levin v. United States, 119 U.S. App. D.C. 156, 338 F. 2d 265 
(D.C. Cir. 1964) 


Novak v. District of Columbia, 82 U.S. App. D. Cc. 95, 160 F, 2d 
588 (1947) 


Robinson v. United States, 109 U.S. App. D.C., 23, 283 F. od 
508, 509 (1960) 


State v. Baines, Mo. , 394 5.W. 2d 312 (1965) 
State v. Rascon, 97 Ariz. 336, 400 F. 2d 330 (1965) 
United States v. Gondron, 159 F. Supp. 691 (S.D. Tex. 1958) | 


United States v. Marks, 32 F. Supp. 459 (D. Conn. 1940) 


i. ‘the ‘Crousers i uestivs, one Lesumuny dia atespect to analysis uf tue 
Stains Thereon, Should Have Been Excluded from Evidence 

There is no showing that the trousers were in the same condition 
when taken from appellant as when delivered to F. B. I. witness Duncan. More 
particularly, there is no showing that the stains found on the trousers by Mr. 
Duncan (and identified by him as made by seminal fluid) were on the trousers 
when taken from appellant. Indeed, Patrolman Whaley, who took the trousers 
' from appellant, and who testified, was not even asked whether the stains were 
on the trousers at that time, raising the justifiable presumption that he would 
not so testify. 

In the face of this presumption, the government asks the Court to 
infer that the stains were so present, despite the fact that the record is totally 
barren of evidence as to the whereabouts of the trousers from the time they 
were delivered to Lieutenant Bonaccorcy on \.arch 24 until they were delivered 
to Mr. Duncan on April 5 by Detective* Bonaccorcy. And this request is 


made on the basis of an asserted presumption of regularity and proper discharge 


of custodial duties by public officers, citing Gallego v. United States, 276 F. 2d 


914, 917 (9th Cir. 1960) and United States v. Marks, 32 F. Supp. 459 (D. Conn, 
1940). In Gallego, the real evidence in question was a paper sack containing 
what appeared to be marijuana, and a tobacco can containing what appeared to be 
marijuana cigarettes. The testimony showed that this evidence was placed 

in a safe and retained there for ten days before being sent to a laboratory for 
analysis. The challenge to the evidence was to an asserted failure to show 

¥ Contrary to statements made at page 4, line 8 and page 9, line 9 of the 
government's brief, Vr. Duncan did not state that the trousers were delivered 


to him by Lieutenant Bonaccorcy. (Except where indicated otherwise, emphasis 
herein is appellant's, ) 


exclusive control and possession of the evidence during that ten day period. 
However, the testimony also affirmatively showed that the safe in question 
was in the Customs House and had a combination lock, with the combination 
known only by the Deputy Collector of Customs, one Walenzdeia: and an 
assistant who was acting Deputy Collector when Valenzuela was away. 
Valenzuela, who testified at the trial, placed the evidence in question in the 
safe and removed it to send by registered mail to the laboratory for testing. 
Gallego's basis for challenging admissibility was solely that the acting deputy 
collector was not called and it was not affirmatively shown that he had not 
changed or tampered with the evidence. The Court rightly said: 

"In the absence of any evidence to the contrary, the 

trial judge was entitled to assume that this official 

would not tamper with the sack and can or their contents. 

In contrast, in the instant case appellant does not pake his challenge 
to the evidence on failure to call a public official who merely could have 
tampered with the evidence if he were so inclined, but rather on the total 


absence of proof that the evidence was in the same condition when taken from 


appellant as when delivered for testing to Mr. Duncan twelve days later. 


This includes the total lack of proof of the whereabouts of the evidence, 

in contrast to the affirmative testimony in Gallego that the evidence was in 

a locked safe to which only two public officials had access. tt is in further 
contrast to the affirmative testimony in Gallego by the one of those two public 
officials who placed the evidence in the locked safe, removed it therefrom, 


and sent it by registered mail to the testing laboratory. 


a ee 


In Gallego, the Court was not asked to, and did not presume that 


the actual custodian of the evidence preserved it against change, when that 
custodian did not testify and no other evidence was introduced to show lack of 
change in the evidence (such as preservation in a locked safe). But that is 
what this Court is asked to presume. Gallego simply does not justify that 
presumption. 

United States v. Marks, 32 F. Supp. 459 (D. Conn. 1940) also 
does not justify such a presumption (though the deceased custodian of the 
packages of heroin there involved was of course not called to testify), because 
the arresting officer affirmatively testified that the packages were in the same 
condition as on the day of the arrest. As pointed out above, Fatrolman Whaley 
did not so testify with respect to the trousers here involved and presumably 
could not so testify. 

The remaining cases cited by the government similarly do not 
justify the presumption the Court is here asked to indulge. Robinson v. United 
States , 109 U.S. App. D.C. :23, 283F. 2d 508 (1960) also involved clothing 
taken from accused, and then tested, in that case for paint chips and other 
materials similar to like materials found at the scene of a crime. It does not 
appear from the fact statement in the opinion wherein lay the asserted gap in 
continuity of possession, but it also does not appear that there was a total 
failure to show that the clothing remained without change during the unstated 
interval between its removal from the appellants and its receipt by the testing 
laboratory. In fact, in distinguishing Novak v. District of Columbia, 82 U.S. 
App. D.C. 95, 160 F. 2d 588 (1947), this Court said: 


3, s 


", , .In the present case, the Government's showing 
of continuity of possession was reasonably adequate, 


under the circumstances, although not every person who 
might have had access to the exhibits was called to the 
stand, Little or nothing turned on the precise nature of 
the custody of the articles, since their identity and the 
results of the tests were proved by clear and unchallenged 
testimony. That the appellants were in possession of 
property taken from the stolen safe was plainly estab- 


lished. The exhibits, in contrast to Novak, were far from 


being an essential part of the Government's case. .... 


As pointed out in appellant's opening brief herein, the trousers are a 
very important part of the government's case herein, in view of the conflicts in 
identification testimony. It is noteworthy that the government's brief does not 
deny that these conflicts exist, nor could it. | 

In United States v, Gondron, 159 F. Supp. 691 (8. D. Tex. 1958), 
every person who had custody of the item of evidence in question testified at 
the trial, and the asserted break in the chain of sdeeasing of the evidence in 


question did not exist. 


In State v. Baines, [also cited as State v. Barnes in the Government's 


brief], __Mo. __, 394 S, W, 2d 312 (1965), while the lieutenant in com~ 
mand of the police laboratory who received the package of marijuana did not 
testify, a chemist in that laboratory testified as to the uniform (and indeed 
invariable) practice of the laboratory in preserving evidence submitted to it, and 
identified the evidence receipt which accompanied the evidence from its receipt 
at the laboratory. It was proper, therefore, for the Courtito infer in light of 
this evidence that the package of marijuana had been Sresacrad in the same mans 
ner as items of this type were usually preserved, so that it was in the same con= 
dition as when first taken from the defendant. In contrast here there is no 
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evidence of the manner in which items such as the trousers in question were 


preserved. In addition, in Baines, the defendant had admitted that the package 
contained marijuana. There is no such admission as to the identity of the 
stains in the trousers in question here. 

In Hines 'v. United States, 95 U.S. App. D.C. 118, 220 F. 2d 
381 (1955), the only relevant part of the opinion is the following: 

"Appellant also complains that the trial court erred 

in admitting into evidence certain articles of wearing 

apparel worn by the victim, which were not turned over 

to the police until the morning after the crime. The reasons 

for the articles not being turned over until the next morning 

were adequately explained. ' 

It will be seen there is no question in this case concerning wearing 
apparel of the victim, nor is there such a short delay as the overnight delay 
involved in Hines. 

In State v. Rascon, 97 Ariz. 336, 400 P. 2d 330 (1965), each person 
who had custody of the item in question testified at the trial. 

In summary, it is appellant's position (and the government's cases 
do not indicate otherwise) that there must be affirmative evidence of some 
kind that the trousers in question bore the stains which were the subject of 
Mr. Duncan's testimony, when the trousers were taken from the appellant. 
There is absolutely no evidence of that fact in the record and in the absence 


of such evidence, the trousers as so stained and the testimony with respect 


to analysis of the stains should not have been admitted in evidence. 


Il. The Court Below Erroneously Excluded Evidence of the Beliefs of the 
Black Muslims Against Association With White Women 


At footnote 9 on page 11, the government's brief takes the position 


that the Court below did not limit ‘a further showing of the rules and practices 


of the Black Muslim religion.’ This statement is directly in the face of the 
following statement of Judge Walsh: 


"The Court rules that there is no testimony: here 
as to what the rites and the rules and the regulations of the 
Black Muslim religion are. There is absolutely no 
testimony." (Tr. Arg. 42-3) 


At footnote 5 on page 5 the government's brief ingenuously states 
that an expert on the beliefs of the Black Muslims was never produced, but 
rather that the defense relied on the brother's testimony. In fact, the 
brother was prevented by order of the Court from testifying concerning the 
beliefs of the Black Muslims (Tr. 368-72), andthe same ruling was inter- 
preted by both counsel to bar the testimony of the expert ieee as is evident 
from the following colloquy: 


"MR, LYMAN (Counsel for the defense]: Your 
Honor, at the bench we discussed that matter and I planned 
to bring someone in and Mr. Ellenhorn clearly pointed out 
the Levin case in the Court of Appeals and said it would be 
pointless --I.was going to get someone regarding the customs 
of the Muslim religion, and he pointed out it would be point- 
less regarding the customs of a Jewis rabbi, and he argued 
at least the Jewish people couldn't do such and such on a 
Friday. Therefore, the rabbi's testimony proffering that 
was denied, and he urged vehemently that I should not be 
permitted to bring anyone down here, as a matter of 
defense, to discuss what the Muslims do, and you. went 
along with it. It is in the record, and he cited the Levin 
case, and he was going to get it --I think it was 112 or 
something. 


on a 


‘When I suggested to the Court that I would bring 
in an expert on this rratter, and on the basis of that I was 
restrained and resisted, and I recall that distinctly when 
Mr. Ellenhorn raised that point. 


"MR, ELLENHORN [Counsel for the government]: 
That is quite right, because I felt and still feel that it is 
not material to bring in the practices and habits of that 
religion and those practices and habits that have been 
alluded by this defendant. 
“If he had testified himself, which, of course, he 
didn't have to do, that would be another matter, but the 
practice of his religion is immaterial, as would be the Ten 
Commandments if a Christian were on trial.’ 
The government (Tr. Arg. 44-5) after first successfully taking 
the position that the proffered evidence of the beliefs of the Black Muslims 
was immaterial, and later agreeing that such evidence was excluded on that 


ground, nowhas shifted ground to say that the evidence of an expert on the 


question was never proffered. Why has such a shift taken place? Obviously, 


because the government now recognizes that Levin v. United States,119 U.S. 


App. D.C. 156, 338 F. 2d 265 (D.C. Cir. 1964) does not justify the 
exclusion of the expert testimony on the beliefs of the Black Muslims. 
In Levin the tender of counsel for appellant was: 
"I wish to go into the subject matter with this 

witness concerning Mr. Levin's habit of being home 

on the Sabbath and using him as an expert to testify 

when the Sabbath commenced and what Orthodox ritual 

requires, " 


The proffered evidence was the subject of prior testimony, 


pointed out by the Court as follows: 


w 


. . - In addition some of these persons testified generally 
as to appellant's religious habits, stating variously that 
appellant was very religious, that the Orthodox Jewish 
Sabbath commenced at sundown Friday and ended at sundown 
Saturday, that appellant never worked on the Sabbath, that 
it was his habit faithfully to observe the Sabbath, that he 
was always home at that time, that he was not available for 
telephone calls, and that he never drove his car on the 
Sabbath. " : 
In extreme contrast, the government was successful here in 
excluding all testimony as to the beliefs of the Black Muslims. Levin stands 
for the proposition that such evidence is of some probative value. It was 


therefore error to exclude it. 


III, Conclusion 

For the reasons expressed in appellant's opening brief, the failure 
to exclude the stained trousers and testimony concerning the stains, and the 
exclusion of evidence of the beliefs of the Black Muslims against association 
with white women, were error. The in.portance of these errors is magnified 
where the identification testimony is in conflict. 

The reasons and cases advanced by the government do not justify 
the rulings complained of. Accordingly, reversal is justified. 

Respectfully subriitted, 


, 
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EDWARD F, McKIE, JR, 
1000 Connecticut Avenue 
Washington, D. C, 20036 
Counsel for Appelant. 


(Appointed by this Court) 
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RAYMCND KEY, APPELLANT 
v. 


UNITED STATES OF AMERICA, APPELLEE 


APPEAL FROM A JUDGMENT OF TEE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


SUPPLEMENTAL MEMORANDUM ON BEHALF OF APPELLANT 


During the hearing before the Court of Appeals on March 14, 
Counsel for Appellant was given permission to file a supplemental 
memorandum dirccted to the relevance of certain cases now pending 


before the United States Supreme Court, these cases having been 


mentioned during a colloquy between the Chicf Judge and Counsel for 


Appellant. 

The cascs identified in that colloquy involved respectively the 
question of seizurc of evidence which is not clearly classified as the 
means for committing a crime, the fruits of thc crime, or contraband; 
and, the question of cxhibition of 2 suspect to witnesses for the purpose 


of identification. The research for counsel of appellant indicates that 


the case first referred to is that of Warden v. Hayden, which is No. 480 
in the Supreme Court, on certiorari from the United States Court of 
Appeals for the Fourth Circuit, whose decision is reported at 

363 F. 2d 647. The research also indicates that there are three 


cases which were heard ad seriatam in the Supreme Court on the 


question of cxhibition of 2 suspect to a witness, those cascs respectively 


being Stovall v. Denno, which is No. 254 in the Supreme Court and is 
on certiorari from the United States Court of Appeals for the Second 
Circuit, whose decision is reported at 355 F. 2d 731; U.S. v. Wade, 
which is No. 344 in the Supreme Court and is on certiorari from the 
United States Court of Appeals for the Fifth Circuit, whose decision 
is reported at 358 F. 2d 557; and, Gilbert v. Californie; which is No. 223 
in the Supreme Court and is from the Supreme Court of California. 
whose decision is reported at €3 Cal. 2d 690, 47 Cal. Rptr. 909, 
408 P. 2d 365 (1965). These last three cases were argued to the 
Supreme Court on February 15 and 16, 1967. ! 

The applicability of the two sets of cases will be deseribed 
hereafter under separate headings. 

THE SEIZURE OF MERE EVIDENCE CASE 
In the case of Warden v. Hayden, identified hepetn above, the 


brief for petitioner was filed on February 16 and the brief for the United 


States 2s amicus curinc W7S filed on Mirch 3, 1967. The single 
question pending in the Hayden ease which is of interest here is the 
initial question stated by the petitioner therein, namcly: 


'ywhsther the Fourth Amcndment to the 
Constitution of the United States permits 
-rensonable seizures of relevant evidentiary 
material, obtained in the course of a 
reasonable setrch pursu2nt to 2 lawful arrest." 


In Hayden, the trousers which were the subject of the decision 


were not taken from the suspect himself, 1s in the present case, but 
rather were removed from = washing machine in the basement of the 
house where the suspect was found. The facts as stated by the Court 
of Appeals at 363 F. 2d 648-649 are as follows: 


“an armed robbery occurred at cight 
>'clock on the morning of March 17, 1962, on 
the premises of the Diamond Cab Company in 
Baltimore. Two cab drivers sow 2 man running 
from the scene and heard shouts ‘hold up, stop 
thet man.' The cab drivers, proceeding 
independently, followed the suspected robber to 
2111 Cocoz Lane. One of the drivers actually 
s2w him enter the house. The police were 
immediately notified and in 2 few minutes 
arrived at that address. They had been told 
that the offender was 2 Negro about 5'8", 25 
years old, and wore 2 light cap and dark jacket. 


"The police knocked at the door and 
Hayden's wife answered. The officers told 
her that they hid information that a heldup man 
w2s inthe housc. There is some dispute as to 
whether or not Mrs. Hayden objected to the 


entry of the officers. Howcver this may 

be, several officcrs cntcred and went to 

all three floors, and when no man other, 

than Hryden was found in the house, thcy 
nrrestcd him. They scizcd 2 sawed-off 
shotgun ind 2 pistol which they found in 

the flush tank of the toilet, some ammunition, 
a swenter, and 2 dark grry cap, found under 
Hayden's mattress, shotgun shells lying in 2 
burcau drawer, ands man's jacket ind} 
trouscrs with - belt, discovered in 2 washing 
machine in the basement. The police, however, 
found no stolen money. 


"The scized items were rdmitted 
in evidence without objection by the 
defendant's rctained counsel. The clothing 
was uscd to fix the identity of Haydcn as 
the man scen running from the scenc of the 
crime and into 2111 Cocoa Lane." 


The Court of Appeals found that the arrest was lawful and the 


search conducted 1s an incident of the arrcst was constitutionally 
permissible. The Court, howcver, founc that the speies of 

clothing were of evidential v2lue only and therefore deuts not be 

seized, under the Supreme Court decisions in Gouled v. United States, 
255 U.S. 298, 310, $5 L. Ed. 647 (1921) and United States v. Lefkowitz, 
285 U.S. 452, 464-466, 76 L. Ed. 877 (1932). In particular, the Court 
of Appeals at page 652 quoted from Chief Justice Vinson's statement 

in Harris v. United States, 331 U.S. 145, 154 (1947) as follows: 


"This Court has frequently recognized the 
distinction between merely cvidentiary | 


materials on thc one hand, which may 

not be seized either under the authority 

of 2 search warrant or during the course 

of . scarch incident to 2rrest, and on the 
sther hand, those objects which my validly 
be seize? including the instrumentalitics and 
means by which 1 crime is committed, the 
fruits 2f crime such .s stolen property, 
weapens by which cseape of the person 
arreste2 might be effected, ind property 
the possession of which is a crime." 


The Court of Appeals specifically held that the clothing could 
not constitute the “means by which 2 crime is committed", nor did 
the possession of the clothing constitute 1 “continuing crime". Further, 
the clothing w2s neither contraband nor the fruit of the crime. 

It, of course, is not possible accurately to predict the way in 
which the Supreme Court will decide the Hayden case, and even more 


impossible t> predict whether the Supreme Court will affirm the decision 


in Hayden in such broad language as to condemn the scizure of clothing 


taken from the person of a suspect. However, it is noteworthy that the 
Lefk2witz case relied upon by the Fourth Circuit in Hayden (285 U.S. 
452, 76 L. Ed. 877 (1932)) involved the scizurc of documents taken 
from the person of 2 suspect -t the time of arrest, as well as the 
seizure of Aocuments teken from the office in which the suspect was 
located at that time. The Second Circuit Court of Appeals in Lefkowitz 


reversed the conviction, finding that the mere evidentiary materials 


taken from the office were not properly taken in conjunction with the 
arrest, but the court expressly found that the scarch of the defendant 
was lawful and that the dscuments taken from his person could be used 
in evidence against him. The Supreme Court ~ffirmed the decision cof 
the Second Circuit Court of Appeals, without expressly treating the 


matter of scizure of the documents from the <cfen“ant's person. 


For the Supreme Court to iffirm the Haydcn ense in such broad 


language as to comprehend articles taken from the person of a suspect 
at the time cf lawful arrest would in offect rcsult in overruling the 
doctrine of this court's decisions in Robinson v. United States, 

109 U.S. App. D.C. 22, 283 F. 2¢ 508 (1960) anc Whalem v. United 
States, 120 U.S. App. D.C. 331, 346 F. 2d 812 (1968), the later 
decision being en banc, with the dissent not being dircetes to the seizure 
of the clothing taken from the defendant. 

In Gollihan v. United States, 362 F. 24 594 (8th Cir., 1966), 
Robinson and Whalem were relicd upon in holding that Gouled and 
Lefkowitz did not require exclusion >f evidence taken from validly 
arrested individuals. The First Circuit Court of Appeals has indicated 
agreement in Margeson v. United States, 361 F. 2d 327 (1966) and 


Hancock v. Nelson, 363 F. 2d 249 (1966). 


THE SUPREME COURT IDENTIFICATION CASES 


Case N>. 254 in the Supreme Court, namcly, Stovall v. Denno, 


is perhaps best summarized by quotation from the following at 35 Law 
Week 3050: 


“Ruling oclow (CA 2, 355 F. 22.731, 34 L.W. 
2423): 


"Now York murder Jcfendant's 
conviction was not vitiatcd by prosecution's 
use of identification made by victim's wife 
in her hospital room to which he was taken in 
absence of counsel immediately after his 
arriignmcnt was postpones to allow him 
timc t> obtain counscl. 


"Cuestion presented: Were New York 
murder Jefendant's Fifth, Sixth and 
Fourteenth Ameniment rights violated by 
prosecution's use of identification made 
by victim's wife in her hospital room to 
which 2efendant was inken in 2bsence of 
counsel immediately 2fter his rarraignment 
was postponed to allow hirr. to obtain counsel?" 

From the Court of Apperls opinion, it appears that the wife of 
the murder victim w2s 11s injured scriously by her husbtnd's assailant 
oni at the time of the identificrtion in the hospital room, it was not known 
whether she would recover or not. The Court of Appeals expressly held 
that there w2s n> right of the Jefendant to be exhibited only in a lineup 


and it noted particularly that there was n> indication that the hospital room 


identification affected or influenced the later courtroom identification 


>f the tcfendant by the wifc. 

In tisposing of the Fifth Ameniment self iaceimincks on argument 
presente’ by the appellant, the Court of Appexrls Necasatencd between 
testimonial evidence and identification and state? thet + pers on docs 
not become 2 witness vgninst himself by having his physienl character- 
istics exhibited to the witness. The Court of Appeals relict particularly 
upon this Court's Jecisions in Copeland v. Unite? States, 120 U.S. App. 
D.C. __, 343 F, 24 287 (1964) rnd Konnedy v. Unite? States , __U.5S. 
App. D.C. __, 353 F, 23 482 (1965), both of which involve? teking 2 
suspect back to the scene of the crime for cxhibition to witness. 

In respect of the Sixth Amendment argument bandérnine the 
right t> counsel, it was expressly held that this right was not enic?d 
the defendant ind in fact the arraignment was 2tjourned expressly in order 
that Stovall could obtain his s2wn counsel. The Court of Appeals further 
hoel@ that the fact Stovall did not hive counscl when he wis identifie2 
in the hospital room was of no significance, because the ecunsel could 


have had no effect on the identification. 


It, of course, is noteworthy that 2 three judge panel had decided 


by 2 2-1 majority to reverse the Stovall conviction, prior to 2 hearing 


on banc whercin the rcsult indicated above was reached. 


In connection with cnse No. 344 in the Supreme Court, U.S. 


v. Wade, the issucs 1re best presented at 35 Law Week 3083, 2s follows: 


“Ruling below (CA. 5, 358 F. 22557, 34 L.W. 
2549): 


‘Sixth Amcniment bars use against 
fodoral bank robbery Acfendant of witnesses’ 
identification resulting from his forecd 
appenrancc, in absence of his assigned 
counsel, xt lincup before which witnesses 
he4 scon him alone in hall an? during which 
he, 2s well as thers in lineup, were 
compclle? to mnke verbal responses 
npproximnrting language used curing robbery. 


"Cuestion presented: Did fact that 
lincup 2t which participants were ~sked to utter 
specified scntence, was conducted after 
incictment an? without notification to federal 
bank robbery defendant's counscl, require 
exclusion 2f court room identification of 
Aofendant by witnesscs wh? hz identified 
him xt lincup?” 
In reversing the conviction in this case the Court of Appeals 
for the Fifth Circuit rclicd on the earlier three Jucge pancl decision in 


Stovall xnd hela thet Wide was deprived of the right to counsel at 2 
critic2i perisziin the erse. The court specifically stxted that counsel 
could have advise? Wr not t> make the >ral statements required of 


him during the course cf the lineup, which resulte? in his becoming 2 


witness against himself. 


Despite the fact that in Wade, there was 2 pre-lineup exhibition 
of the tcfendant to the witnesses, 2s in Stovall, the Fifth Circuit Court 
of Appeals made ns print of this cxhibiti-n antic snfine? its attention to 
the lineup identification when the >ral statements were required of the 
witness. 

In case Nz. 223 in the Supreme Court, numcly, Gilbert v. 


California, the California Supreme Court (2t 47 Cal. Rptr. 909) had 


rejected 2 contention that Es cobedto v. The State cf Iincis, 378 U.S. 


478, 12 L.E2 977, requircd the exclusion of testimony: of witnesses who 


izentifiea Gilbert at 2 lincup at which he apneared without counsel, 
following indictment. The C2liforni: court state? at 47 Cal. Rptr. 920: 
"Although requiring a defendant to 

appear ina show-up 2ftcr his indictment 

cannot Se Consicerc! 2 mere investigatory 

procedure, the defendant is not prejuticed 

by the absence sf counsel so long as the 

show-up is not designed ts clicit informaticn 

from him or impair his privilege xgainst 

self incriminxtisn."' 

It is not possible to predict the wry in which the Supreme 

Court will decide these cases, but it appears that only Stovall clearly 
involves a non-lineup identification such 2s tock place herein. The 


Supreme Court, of course, may reverse the en bane decision in Stovall, 


thereby in effect overruling the decision of this Court in Kennedy v. 


United States, U.S. Apo. D.C. , 353 F. 24 462 (1965). 


CONC LUSICN 
It is respectfully submitted that the Jucision in this case should 
be delayed for at loist 2 reasonable time pending determination by the 
Supreme Court of the threc identification cases inticated above, most 
sarticularly the case of Stovall v. Denno, in the Supreme Court. 
Especially in the event that case is overrulec, appcliznt counsel 


will 2sk leave for permission t> file . supplemental memorandum 


Further, in the event the decision in the instant case is not 
publishe? by the time the Supreme Court cecides the Hayden case, 
appellant's counsel mry ask le.ve to file 2 supplemental brief directed 
to the relevancy of thet decision. 

Respectfully submitted, 

D reir iJ FY. 7 
Edware F. Mckic Jr. 
1000 Connecticut Avenue 
Washington, D.C. 20036 


Counsel for “Appellant 
(Appointed by this Court) 
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IT hercby certify that 2 cony of the forcrring Supplemental 
Memorandum on Behilf of Appellant has been dclivere? to the Unite? 


States Attorney for the District of Columbic, United Strtes Court 


House, 3rd Street an Constitution Avenuc, N.W., Washington, D.C. 


this 24th day of March, 1967. 


pe 


Edward F. McKie, Jr. 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented : 


1. Was the lower court correct in determining that 

the chain of possession was sufficiently strong to 
allow into evidence trousers taken from appellant 
by the police for laboratory analysis? 
When evidence of religious habit and practice is 
used to show appellant’s predisposition to avoid 
mixing with members of the white community, may 
a trial judge exclude testimony on this point when, 
in his opinion, such evidence would be merely cu- 
mulative or of only slight probative value? 


INDEX 


Counterstatement of the Case .. 
Statutes Involved 

Summary of Argument 
Argument: 


I. The lower court was correct in determining that the 
chain of possession was sufficiently strong to allow into 
evidence the trousers taken from appellant by the 
police laboratory analysis 


When evidence of religious habit and practice is sought 
to be used to show appellant’s predisposition to avoid 
mixing with members of the white race, the trial judge 
may limit testimony on this point when, in his opinion, 
such evidence would be merely cumulative or of only 
slight sprobative svaltie: we ic-2,sacntty werccdkeecwearsves tse tevin 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20,236 


RAYMOND KEY, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from a Judgment of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On March 2, 1966, after a trial by jury, appellant was 
convicted of assault with intent to commit rape (22 D. C. 
CoDE § 501), housebreaking (22 D. C. Cope $ 1801), and 
robbery (22 D. C. CoE § 2901). Judgment on the jury 
verdict was entered on May 18, 1966 and appellant was 
sentenced to a term of from five to fifteen years on each 
of the three counts upon which he was convicted, the 
terms to run concurrently. 

At trial, Miss Browning, also known as Virginia Jef- 
ferson at that time, testified that on March 24, 1965, 
at approximately 2:00 a.m., she returned from a party 
upstairs to her basement apartment which she shared 
with one Arthur Jefferson at 730-5th Street, N.W., 


(1) 


2 


Washington, D. C. While disrobing, a man identified by 
Miss Browning as the appellant (Tr. 69, 71), came out 
of the kitchen and grabbed her, threatening to kill her 
if she made any noise (Tr. 67, 121, 122). Miss Brown- 
ing was then forced back onto the bed and sexually as- 
saulted (Tr. 67, 68. After completion of the sexual act, 
appellant once again threatened to kill her and ordered 
her to roll over on her stomach, whereupon appellant 
rummaged through her purse alongside the bed and took 
from it money totaling $100 (Tr. 68, 69).? She further 
testified that she heard appellant open several chest draw- 
ers and then leave the apartment, slamming the door 
behind him (Tr. 68). Thereupon. she threw on a house- 
coat. ran upstairs and outside the building, where she 
saw Arthur Jefferson and called to him to help her as 
she had just been raped. (Tr. 68.) 

Further testimony of this witness revealed that shortly 
nfter calling for help. the police arrived and asked her 
if she could identify either of the two men in the back 
of the police wagon as the man who assaulted her. She 
viewed the men in the back of the police wagon and af- 
firmatively identified appellant as her assailant (Tr. 71, 
72. 140, 141). Miss Browning was then taken to D. C. 
General Hospital where she was treated by Doct r Lewis 
Schainuck, of the staff. for scratches and bruises across 
her face. neck and shoulder. In addition, a vaginal smear 
was taken, which revealed intact sperm, indicating recent 
sexual intercourse (Tr. 72, 244-247) .° 


In explaining how she knew that appellant was going through 
her purse while lying face down on the bed after the assault, Miss 
Browning testified that she heard the money rattle, which was 
loose in her purse (Tr. 68, 126). She further testified that there 
was more or less $100 in bills in her purse at that time, that she 
had counted it earlicr during the afternoon and upon checking her 
purse after seeking help discovered all the money missing (Tr. 69, 
70, 128). Her testimony regarding checking the moncy in her 
purse and the amount therein was corroborated by Arthur Jefferson 
(Tr. 162, 163). 


2 Doctor Schainuck’s testimony under cross examination indicated 
that he firist saw the complaining witness at 4:15 a.m. on the 
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Arthur Jefferson testified that while at a party up- 
stairs with Miss Browning, his host, Mr. Maxie, asked 
if he would take some of his dogs for a walk. Mr. Jeffer- 
son agreed and left with Miss Browning, who went down- 
stairs to their apartment. (Tr. 155.) Approximately 
fifteen minutes later, while outside with the dogs, he 
heard Miss Browning scream and saw appellant run 
across the street from the house (Tr. 155, 157, 218, 214). 
At that instant, the witness testified that he saw a police 
patrol wagon almost directly in front of the house and 
he shouted to the policemen in the wagon to stop appel- 
lant (Tr. 155). Mr. Jefferson further stated that he 
identified appellant in the patrol wagon when the police 
returned a short time later after apprehending him (Tr. 
160, 161). 

Officer Roy Whaley of the Metropolitan Police Force 
testified that during his tour of duty, driving the police 
wagon alongside 730-5th Street, N.W., he heard a man 
(later identified as Arthur Jefferson) shout to him to 
stop appellant as he had committed a robbery (Tr. 264). 
The officer, in the wagon, chased appellant, losing sight 
of him for a brief moment when appellant turned into 
an alley. Officer Whaley dismounted and entered the 
alley, where he saw appellant lying under some steps. 
The officer arrested appellant, searched him and discov- 
ered money on his person which, at that time. he did not 
count. (Tr. 264-268.) The officer asked appellant how 
much money he had on his person and appellant stated 
that a girlfriend had given him $43 (Tr. 268, 306, 307). 
Upon returning with appellant to Miss Browning’s resi- 
dence and learning from her that $100 had been taken 
from her purse, the officer searched appellant and found 
$100 on his person (Tr. 269-274, 309). 

Officer Whaley further testified that, on that same day 
at the central cell block, he took appellant’s trousers and 


morning of March 24, 1965. He further testified that the presence 
of intact sperm indicated sexual intercourse within two or four 
hours of the time the smear was taken, with the outside maximum 
time period being six hours (Tr. 247-249). 
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turned them over to Lieutenant Bonaccorcy of the Sex 
Squad (Tr. 275, 276, 303, 304). 

Peter Duncan, a former special agent for the Federal 
Bureau of Investigation, testified that on April 5, 1965, 
in his capacity as special agent assigned to the serology 
unit of the Federal Bureau of Investigation laboratory 
in Washington, D. C., he was given the trousers taken 
from appellant by Lieutenant Bonaccorey, for analysis 
(Tr. 315). He further testified that he performed various 
tests on the grayish stains around the fly of the trousers 
and discovered the presence of male sperm cells (Tr. 315, 
316). 

Lieutenant Bonaccorey, who transferred the trousers 
from Officer Whaley to Mr. Duncan, did not testify. 
Government and defense counsel had originally agreed 
to stipulate as to Lieutenant Bonaccorcy’s testimony re 
garding the chain of possession of the trousers but a 
dispute arose at the time for stipulation and defense 
counsel did not stipulate (Tr. 322-324). At the end of 
the bench conference, defense counsel, in reply to the 
court’s inquiry as to whether there were any motions 
forthcoming, stated: 


Well, subject to my proffer, if you want to hear the 
motion now, either I will put no evidence on or J 
will call Bonaccorcy as to that one particular ques- 
tion. That is my position. (Tr. 323-824.) (Empha- 
sis supplied.) 


In the afternoon after the court had reconvened, how- 
ever, defense counsel objected to the introduction of the 
trousers into evidence as Government Exhibit +4 (Tr. 
326-328). His motion in this regard was denied and the 
trousers were marked as evidence (Tr. 328).* 

The defense, in presenting its case, called as its prin- 


1 Officer Whaley, who took the trousers from the person of appel- 
lant, testified later in the trial on continued cross examination, but 
the defense made no mention of the trousers nor did the Govern- 
ment (Tr. 359-363). 


BY 


cipal witness Charles Key, Jy., appellant’s brother, who 
testified that he had seen appellant earlier that day and 
drank some beer with him (Tr. 364, 3651.4. Mr. Key 
stated that his brother belonged to the Black Muslim 
movement for almost five years and that he never knew 
him to associate with white women (Tr. 367, 368). 

The defense asked this witness: “Has your brother 
spoken to you about the Black Muslim Movement?”, to 
which the Government objected on the ground that this 
question would open the door to hearsay testimony. After 
a lengthy bench conference, Government’s objection was 
sustained. (Tr. 368-372) .° 

Appellant did not take the stand to testify. Issues of 
credibility and identification were resolved against appel- 
lant by the jury verdict of guilty and appellant now 
appeals his conviction. 


STATUTES INVOLVED 


District of Columbia Code $ 22-501 (1961) provides 
the following definition and penalty for assault to commit 
rape: 

“Every person convicted of any assault with in- 
tent to kill or to commit rape, or to commit robbery, 


+The defense called K. Karawellows and John E. Ghikas, who 
were owners of the two restaurants where Miss Browning had 
worked as a waitress, for purposes of impeaching her credibility 
(Tr. 343-359). The defense also called Renda Brown who testified 
as a character witness for appellant (Tr. 392-404). 


5 Prior to the court's sustaining the Government's objection to the 
hearsay sought to be elicited from Charles Key regarding the 
Black Muslim Movement. defense counsel stated: 

I would say this to save time, and to save time from bringing 
another witness down. I can reach the man from Mosque No. 
4, a Pastor. I understand he is now up in Chicago at the Grand 
Conclave of Muslims who have some assistants who would 
come down and testify to the movement and this man’s associ- 
ation with it. (Tr. 371.) 


Such witness was never brought forward by the defense, which 
relied instead on the brother's testimony and, with the permission 
of the court, raised the issue in its closing argument (Tr. Arg. 
39-45, 92, 93). 
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or mingling poison with food, drink or medicine with 
intent to kill, or wilfully poisoning any well, spring 
or cistern of water, shall be sentenced to imprison- 
ment for not more than fifteen years.” 


District of Columbia Code § 22-1801 (1961) provides 
the following definition and penalty for housebreaking: 


“Whoever shall, either in the night or in the day- 
time. break and enter or enter without breaking, 
any dwelling, bank, store, warehouse, shop, stable or 
other building, or any apartment or room, whether 
at the time occupied or not, or any steamboat, canal 
boat, vessel, or other watercraft, or railroad car, 
where goods or chattels are deposited and kept for 
the purpose of trade, with intent to break and carry 
away any part thereof or any fixture or other thing 
attached to or connected with the same, or to commit 
any criminal offense, shall be imprisoned for not 
more than fifteen years.” 


District of Columbia Code § 22-2901 (1961) provides 
the following definition and penalty for robbery: 


“Whoever by force or violence, whether against 
resistance or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the person 
or immediate actual possession of another anything 
of value, is guilty of robbery and any person con- 
victed thereof shall suffer imprisonment of not less 
than six months nor more than fifteen years.” 


SUMMARY OF ARGUMENT 


I 


The trial judge properly exercised his discretion in ad- 
mitting into evidence the pair of trousers taken from 
appellant by Officer Whaley. There was adequate iden- 
tification of the trousers by Officer Whaley and the chain 
of possession was sufficiently traced by the testimony of 
Officer Whaley who turned them over to Lieutenant Bon- 
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accorey and by Peter Duncan, the special agent of the 
Federal Bureau of Investigation, who received the pants 
from Lieutenant Bonaccorey and conducted laboratory 
tests on seminal stains found thereon. Absent a showing 
of tampering or mishandling of the real evidence, there 
is a presumption of regularity of custody by police offi- 
cials. This factor, coupled with the identification of the 
trousers by Officer Whaley, was sufficient for the trial 
judge to enter the item into evidence, allowing the jury 
to draw conclusions as to the weight and probative value 
of the exhibit. 


II 


The trial judge could properly limit testimony regard- 
ing religious habits and practices where he feels such 
testimony would be cumulative or of slight probative 
value. Where, as in the instant case, there is eyewitness 
testimony to the crime, he may, in his discretion, allow 
no habit or custom testimony. Further, there was testi- 
mony from defense witness Charles Key, Jr. and also 


Renda Brown that appellant was a Black Muslem and 
that he did not associate with white women. Since de- 
fense counsel’s stated purpose for the introduction of evi- 
dence relating to the practices and beliefs of the Black 
Muslem Movement was to show appellant’s predisposition 
to avoid mixing with members of the white community, 
such testimony was merely cumulative and of slight pro- 
bative value. It could properly be excluded. 
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ARGUMENT 


I. The lower court was correct in determining that the 
chain of possession was sufficiently strong to allow 
into evidence the trousers taken from appellant by the 
police for laboratory analysis." 


(Tr. 71, 72, 160, 161, 275, 276, 315-17, 326-28; 
Arg. Tr. 37-39, 75, 89, 97, 98) 


The threshold determination as to whether or not ap- 
pellant’s trousers should be admitted into evidence re- 
quired that the court below be satisfied in reasonable 
probability that the article had not been changed in any 
important respects. West v. United States, 359 F. 2d 50 
(Sth Cir., 1966); United States v. S. B. Penick & Co., 
136 F. 2d 413 (2nd Cir., 1948). The factors that would 
indicate whether the article is in substantially the same 
condition as when the crime was committed would include 
the nature of the article, the circumstances surrounding 
its preservation and custody, and the likelihood of inter- 
meddlers. If the trial judge is satisfied that these stand- 
ards have been met and admits the article into evidence, 
his decision can only be overturned where there is a clear 
abuse of discretion. Brewer v. United States, 353 F. 2d 
260 (8th Cir.. 1965): Gallego v. United States, 276 F. 
2d 914 (9th Cir.. 1960). There was no abuse of discre- 
tion in the instant case and the evidence was properly 
admitted. 


* Appellant, in his opening argument (App. Br. 9-11), seems to 
imply that the case should not have gone to the jury. However, 
there was no conflict in the testimony by Miss Browning regard- 
ing the identification of appellant as the man who assaulted her 
(Tr. 71, 72), or by Arthur Jefferson, who identified him at the 
police pstrol wagon (Tr. 160, 161). The Government contends that 
such identification, along with Officer Whaley’s testimony, placed 
the case properly before the jury as there is clearly no indication 
that the court below could find that. on the basis of all the evidence, 
a reasonable mind must have a reasonable doubt as to guilt, see 
Curley V. United States, 81 U.S. App. D.C. 389, 160 F. 2d 229, 
cert. denied, 331 U.S. 837 (1947), and determination as to the 
credibility of witnesses is a jury function. E.g., Wigfall v. United 
States, 97 U.S. App. D.C. 252, 230 F. 2d 220 (1956). 
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At trial on direct examination, Officer Whaley identi- 
fied the trousers as those he had taken from appellant 
in the police cell block on March 24, 1965, the day of 
the offense. He further testified that later that same day 
he turned them over to Lieutenant Bonaccorey of the 
Sex Squad (Tr. 275, 276). Mr. Duncan, a special agent 
of the Federal Bureau of Investigation. testified that he 
received the trousers from Lieutenant Bonaccorey on 
April 5, 1965, for laboratory analysis (Tr. 315). The 
Government contends that the trousers were sufficiently 
identified in this manner for entry into evidence. espe 
cially since the chain of custody was traced through the 
testimony of these two witnesses and because there was 
no showing by appellant that there was anv laxity of 
custodial or laboratory procedures. Robinson v. United 
States, 109 U.S. App. D. C. 28, 283 F. 2d 508 (1960); 
United States v. Gondron, 159 F. Supp. 691 (S. D. Tex. 
1958): State v. Baines, Mo. . 394 SW. 2d 312 
(1965). Further, regarding custody of real evidence, 
there attaches a presumption of regularity which sup- 
ports official acts of publie officers, and courts presume 
that they have properly discharged their custodial duties. 
Gallego v. United States, supra, at 917: United States v. 
Marks, 32 F. Supp. 459 (D.C. Conn. 1940). 

There is no requirement that the Government place on 
the stand all persons who had access to the trousers. It 
need only offer sufficient testimony as to possession and 
control of the article so that a reasonable man could find 
that these were the same trousers taken from appellant 
and that the trousers were not tampered with or changed 
substantially. Robinson v. United States, supra; Gallego 
v. United States, supra; Hines v. United States, 95 U.S. 
App. D. C. 118, 220 F. 2d 381 (1955): State v. Rascon, 
97 Ariz. 336, 400 P. 2d 330 (1965).7 Where an item is 


* Peter Duncan testified that, while conducting laboratory tests, 
he cut and drew yellow circles on parts of the trousers (Tr. 315- 
317). However, there is no showing of tampering such as adding 
seminal stains or substituting different trousers. It is these ac- 
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fungible, such as blood samples or narcotics, a high stand- 
ard of care is necessary to protect against dilution or 
mingling with similar substances and a court would re- 
quire a more rigorous showing of custody to satisfy itself 
that the sample offered was in fact the same sample and 
in the condition as that taken from a defendant. But 
when dealing with a garment such as trousers that is 
identified by the officer who took them from appellant, 
the Government contends that such identification. along 
with testimony tracing its custody up to the trial, is 
sufficient for such article’s admission into evidence. See 
State v. Rascon, supra. Therefore, there was no abuse of 
discretion on the part of the lower court in allowing the 
trousers to be entered in evidence and allowing the jury 
to determine the weight and probity of such exhibit. 
Further, the fact that Lieutenant Bonaccorcy did not 
testify was properly for the jury to consider as going 
towards the weight of this exhibit. 


boratory tests. about which the courts speak 
when discussing substantial changes in the article. 


<A missing witness instruction was given which applied to Lieu- 
tenant Bonaccorey as well as the mysterious “Ruth” from whom 
appellant allegedly received money, and the absence of Lieutenant 
Bonaccorcy was commented upon before the jury in defense coun- 
sel’s closing argument (Arg. Tr. 37-39. 75. 89. 97, 98). It should 
further be noted that. althouch given adequate opportunity to 
cross-examine and determine if there was something wrong with 
the chain of possession, defense counsel did not pursue this issue 
specifically and, instead, merely argued that the exhibit should be 
excluded because of the missing “link” in the chain of possession, 
raising generally the issue of possible tampering and mishandling 
(Tr. 326-328). Under such circumstances, the Government contends 
that the presumption of regularity of custody applies as to Lieuten- 
ant Bonaccorey’s transfer of the trousers. Robinson v. United 
States, supra: United States V. Marks, supra. As the court stated 
in Gallego Vv. United States, supra, at 917: 


Where no evidence indicating otherwise is produced, the pre- 
sumption of regularity supports the official acts of public 
officers, and courts presume they have properly discharged their 
official duties. (case cited). 
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II. When evidence of religious habit and practice is 
sought to be used to show appellant’s predisposition 
to avoid mixing with members of the white community, 
the trial judge may limit testimony on this point when, 
in his opinion, such evidence would be merely cumula- 
tive or of only slight probative value. 


(Tr. 367-72; Arg. Tr. 44-46) 


Appellant’s counsel below conceded that the purpose of 
further amplification regarding appellant’s membership 
in the Black Muslim Movement was to show that, because 
of his beliefs in this Movement. appellant would not asso- 
ciate with white women (Tr. 370). However, appellant’s 
brother, Charles Key, Jr., had already testified that ap- 
pellant was a Black Muslim and that he did not associate 
with white women (Tr. 367, 368), and the Government 
contends that such additional showing would only have 
been cumulative and, had the judge decided to exclude it 
on that basis alone, such exclusion would have been per- 
missible. Levin v. United States, 119 U.S. App. D. C. 
156, 388 F. 2d 265, cert. denied, 879 U.S. 999 (1965) ; 
United States v. Bowe, 360 F. 2d 1 (2d Cir., 1966).° 

The Government contends that the showing of appel- 
lant’s beliefs in the instant case is of only slight probative 
value. As this Court stated in Levin v. United States, 
supra, at 168, 338 F. 2d at 272: 


It seems apparent to us that an individual’s reli- 
gious practices would not be the type of activities 
which would lend themselves to the characterization 
of “invariable regularity.” Certainly the very voli- 
tional basis of the activity raises serious questions 


°The Government contends that the Court did not limit testi- 
mony regarding further showings of appellant’s non-association 
with white women. (In this regard, see Tr. 393) Also, the Court 
did not limit a further showing of the rules and practices of the 
Black Muslim religion: it merely sustained the Government's ob- 
jection to defense counsel’s attempt to air this information through 
the hearsay testimony of Charles Key. Jr.. who was not a member 
of the Black Muslim Movement (Tr. 368-372. Arg. Tr. 44-46). 
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as to its invariable nature, and hence its probative 
value. 


In the instant case proof of such religious habits has 
even less probative force because there is eyewitness tes- 
timony as to the commission of the crime. The Court in 
Levin v. United States, supra, distinguished Howard v. 
Capitol Transit Co., 97 F. Supp. 578 (D. D. C. 1951), 
on this very ground, stating that the great weight of 
authority in such wrongful death cases is that evidence 
of habit and custom is not admissible where there are 
eyewitnesses to the accident. Levin v. United States, 
supra, at 163, 338 F. 2d at 272. In the light of the eve 
witness identification of appellant and the fact that the 
appellant’s brother did comment on his Black Muslim 
membership and lack of association with white women, 
the Government contends that the lower court could prop- 
erly limit additional evidence pertaining to appellant’s 
religious beliefs and predispositions. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that all of 
appellant’s assignments lack merit and that the judgment 
of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 
FRANK Q. NEBEKER, 
Davip N. ELLENHORN, 
Assistant United States Attorneys. 


MICHAEL R. SONNENREICH, 
Special Assistant 
United States Attorney 
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